
   
  Enthusiasm, lasting motivation and success. 
  Both with and for our customers 

 
 

 
© HÜNGSBERG GmbH 

 
Page 1 of 4 www.huengsberg.com 

 

General business terms and conditions of Hüngsberg GmbH 

As per January 2023 

1 SCOPE OF APPLICATION 
1.1 These general business terms and conditions („General 

Business Terms and Conditions“) shall apply for all services 
provided by HÜNGSBERG GmbH vis-a-vis the other con-
tracting party (“customer”).   

1.2 Only these General Terms and Conditions shall apply.  Di-
vergent, supplementary or opposing business conditions of 
the customer shall not apply even if HÜNGSBERG does not 
contradict these terms in a particular case. The customer 
agrees herewith. 

1.3 These General Terms and Conditions shall apply as well for 
all future contracts with the customer or services provided 
to the customer, even without any further references of 
HÜNGSBERG to them.  

1.4 These General Terms and Conditions shall apply only for 
entrepreneurs (§14 BGB), legal persons under public law 
and special funds under public law, according to § 310 BGB. 

2 QUOTATION AND CONCLUSION OF CONTRACT 
2.1 All quotations of HÜNGSBERG are non-binding.  

2.2 HÜNGSBERG can accept offers within two weeks upon re-
ceipt. Orders of the customers are binding offers. Orders are 
accepted either by way of declaration, delivery of the prod-
uct or performance of a service.. 

2.3 If HÜNGSBERG confirms the receipt of an electronically 
transmitted order, the confirmation of receipt does however 
not constitute acceptance of the order. Confirmation of re-
ceipt can however be linked with the declaration of ac-
ceptance („order confirmation”). 

3 SERVICES OF HÜNGSBERG AND THEIR AMENDMENTS 
3.1 The quality of performances of HÜNGSBERG is exclusively 

related to the product description provided by HÜNGS-
BERG.  

3.2 All public statements, presentations, examples, samples, 
designs, descriptions, general information as well as adver-
tising and any further statements of HÜNGSBERG serve the 
sole purpose of allowing an overview over the services, they 
shall not be part of the contract.  

3.3 HÜNGSBERG shall be entitled to change services at any 
time, insofar as these changes are necessary due to appro-
priate legal or magisterial requirements or safety regula-
tions or as they concern technical characteristics and as they 
do not considerably affect the agreed services and as the 
changes are reasonable for the customers. 

3.4 HÜNGSBERG shall be entitled to engage subcontractors in 
order to meet its contractual obligations.  

4 PARTIAL DELIVERY; PERIOD OF DELIVERY AND PER-
FORMANCE; DELAY 

4.1 HÜNGSBERG shall be entitled to execute orders in form of 
partial deliveries as far as it is of reasonable interest to the 
customer. 

4.2 Delivery periods are binding only if HÜNGSBERG has ex-
plicitly confirmed them as binding in written. The delivery 
period commences only when all technical issues, neces-
sary for the performance of services are settled. 

4.3 HÜNGSBERG shall be entitled to deny services if the cus-
tomer does not fulfil his duties and obligations properly and 
in due time, especially if he does not effectuate advance 
payments, as agreed upon with HÜNGSBERG or if he fails 
to perform acts of cooperation, necessary for a complete 
and timely performance of services by HÜNGSBERG.  

4.4 Delivery deadlines shall be considered as agreed, if by the 
expiry of the period for delivery, readiness for dispatch has 
been notified or the item of delivery has left the premises of 
HÜNGSBERG.  

4.5 Events of force majeure shall entitle HÜNGSBERG – even 
within the default period – to postpone the deliveries or ser-
vices by the duration of the hindrance. . Force majeure shall 
be equivalent to all circumstances beyond the control of 
HÜNGSBERG and which prevent temporarily from execu-
tion of deliveries or services or which render them unrea-
sonably difficult, especially legitimate strike or lock-out, de-
layed delivery on the part of the supplier, HÜNGSBERG is 
not responsible for, measures taken by the authorities, im-
port and export prohibitions, shortage of energy or raw ma-
terials as well as war. HÜNGSBERG shall thereof inform the 
customer without delay. 

4.6 If the hindrance lasts for more than two months, the cus-
tomer shall be entitled, after a reasonable period of grace, 
to withdraw from the contract, if he proves that the partially 
still outstanding fulfilment of the contract is,  due to the de-
lay, no longer of interest to him. The period of grace to be 
set by the customer shall be at least 4 weeks and in writing.  

5 TERMS OF LICENCE 
The customer is aware and he agrees that software prod-
ucts, especially supplied by HÜNGSBERG, are subject to 
the terms of licence of the respective producer. 

6 TRANSFER OF RISK; DELIVERY 
6.1 Deliveries shall be made ex works by HÜNGSBERG (EXW 

Incoterms 2010). Any transport is effected at the expense 
and risk of the customer (paragraph 8.1).In case the delivery 
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is delayed due to reasons beyond the control of HÜNGS-
BERG, the risk shall be transferred to the customer on re-
ceipt of the notification of readiness to dispatch.. 

6.2 Moreover the risk shall be transferred to the customer with 
the handover of the goods. It’s in par with the handing over, 
if the customer gets in delay with the acceptance. 

7 GUARANTEE 
7.1 If the defect is caused by a defective product of a supplier 

and if he becomes not active as vicarious agent of HÜNGS-
BERG, but HÜNGSBERG only passes on the product of a 
third party to the customer, any warranty claims of the cus-
tomer are in the first instance confined to the assignment of 
the warranty claims to its supplier. This term shall not apply 
if the defect is a result of improper handling of the suppliers 
products by HÜNGSBERG. If the customer cannot claim his 
warrants against the supplier out of court, the subsidiary li-
ability of HÜNGSBERG for claims of defects is not affected 
according to the following regulations. 

7.2 Warranty rights of the customer are subject to the custom-
ers due compliance with inspection and complaint stipula-
tions in accordance with § 377 HGB. Unless otherwise 
agreed upon, HÜNGSBERG shall immediately be notified in 
writing on apparent defects, however within two weeks 
upon receipt of the products at the latest. Hidden defects 
shall be given notice of in writing without delay, at the latest 
however within two weeks upon their discovery. 

7.3 HÜNGSBERG guarantees that the services correspond to 
the product description. The product description does not 
constitute a guarantee regarding special characteristics, un-
less the parties have explicitly agreed upon in writing.   

7.4 HÜNGSBERG shall correct product defects optionally either 
by elimination of the defect (remedy) or by delivery of a de-
fect-free product (replacement delivery).  Movable goods, 
handed over to the customer in the framework of the fulfil-
ment of services, which have been replaced by a replace-
ment delivery, shall optionally be rendered to HÜNGSBERG 
or properly be disposed of respectively be destroyed at the 
expense of HÜNGSBERG. 

7.5 Within the scope of the warranty any return of hardware 
products shall be effected with the original packaging. 

7.6 HÜNGSBERG is entitled to make the owed subsequent per-
formance dependent on the fact that the customer will set-
tle the agreed payment on the due date, reduced by an 
amount which is adequately related to the defect.  

7.7 The warranty period shall be one year for new products and 
six months for used products. The period shall start with the 
delivery of the relevant products. 
Any compensation claims due to defects are, moreover, 
based on paragraph 8.8 of this General Terms and Condi-
tions. 

7.8 HÜNGSBERG points out that errors, occuring during the in-
stallation of products, carried out by the customer himself 
or conflicts with third party programs do not constitute a 

case of warranty.and that HÜNGSBERG declines any liabil-
ity for it. It is recommended to consult HÜNGSBERG prior to 
any installation of external software. 

7.9 At any problems, occuring only in connection with the exist-
ing system environment (hard- and software) and which are 
not generally comprehensible, the customer has the obliga-
tion to provide HÜNGSBERG at his own expense with the 
according system environment for the purpose of error elim-
ination respectively to provide HÜNGSBERG with all re-
quired and necessary information.  
If it turns out that the problem is not due to a material defect 
of the product provided by HÜNGSBERG, the customer is 
obliged to reimburse HÜNGSBERG all costs and expenses 
(for personnel, too), arisen during the checking process.  

8 PRICES, INVOICING, WITHHOLDING OR SET-OFF OF 
PAYMENT 

8.1 Prices of HÜNGSBERG are quoted plus the currently valid 
VAT rate and any possible indirect taxes and duties. Our 
service prices apply to the standard working time Mo – Fr 
from 8.a.m. to 5 p.m., public Bavarian holidays excepted. 
Outside standard working hours the following surcharges 
apply for all services: For services on weekdays from 6 a.m. 
to 8 a.m. and from 5 p.m. to 8 p.m. the surcharge is 25%. 
From 20:00 - 22:00 a surcharge of 50% applies to our ser-
vices. For services after 10:00 pm and on Saturdays a sur-
charge of 75% applies. A surcharge of 100% applies to ser-
vices on Sundays, 125% on public holidays and 150% on 
public Bavarian holidays. 

8.2 For shipment within Germany shipping and handling fees 
(S&H) up to € 26,00 will be charged. For international ship-
ping, fees up to an amount of € 76,00 can arise. In case the 
actual shipping costs should exceed the S&H fees HÜNGS-
BERG shall be entitled to charge the customer with the ad-
ditional costs; HÜNGSBERG shall inform the customer in 
advance. 

8.3 In providing services HÜNGSBERG shall be entitled to be 
reimbursed for travel and entertainment expenses and any 
other costs, necessary for the fulfillment of the services, in 
addition to the price agreed upon  

8.4 The customer will be charged for a software licence with the 
delivery of the download link. For customer specific new de-
velopments or EDI mappings HÜNGSBERG charges 50% 
with confirmation of the order. The remaining 50% are in-
voiced with the delivery. Services are invoiced upon perfor-
mance. All invoices must be paid within 14 days without any 
deductions. When the period has run out the customer is in 
default  of payment without any further reminder. This reg-
ulation applies for customers from D-A-CH (Germany, Aus-
tria, Switzerland). 

8.5 By way of derogation from paragraph 8.4 customers from 
abroad (with exception of A, CH) are obliged to pay in ad-
vance. 
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8.6 The customer shall only be entitled to set-off, if his counter-
claim has become res judicata, if it is undisputed or acknowl-
edged by HÜNGSBERG. The same shall apply to the cus-
tomers rights of retention or his right to refuse performance 
according to § 320 BGB. The customer can furthermore as-
sert his rights to set-off and to refuse performance if his 
counterclaims are based on the same contractual relation-
ship. With current business relations every single order 
shall be classified as a separate contract.  

8.7 HÜNGSBERG is entitled to issue electronic Invoices accord-
ing to § 14 section 1 sentence 7 UStG respectively accord-
ing to the currently valid version of UStG (Sales Tax Act). 
The customer hereby gives his consent. 

8.8 In case HÜNGSBERG is charged with any costs in the 
framework of an order- or payment process which are due 
to a fault of the customer, HÜNGSBERG will pass on the 
charges to the customer with a processing fee of 20,00 €. 
This regulation applies as well for any additional efforts for 
which HÜNGSBERG is not responsible. 

9 LIABILITY AND INDEMNIFICATION 
9.1 Indemnification claims of the customer shall be excluded.  

Hereof are excluded indemnification claims of the customer 
arising out of injury to life, body or health or arising out of 
the breach of fundamental contractual obligations (cardinal 
obligation) as well as liability for other damages which are 
based on deliberate or grossly negligent breach of duty of 
HÜNGSBERG, of its legal representatives or its vicarious 
agent. Fundamental contractual obligations are obligations 
whose fulfilment is necessary to achieve the objective of the 
contract.   

9.2 In the event of a breach of fundamental contractual obliga-
tions, the liability of HÜNGSBERG shall be limited  to pre-
dictable damage which is typical for the contract, if it has 
been caused by simple negligence, unless the indemnifica-
tion claims of the customer are based on injury to life, body 
or health 

9.3 The confinements of paragraph 9.1 and 9.2 shall apply as 
well in favour of the legal representatives and vicarious 
agents of HÜNGSBERG, if claims are lodged directly 
against them.  

9.4 The regulations of the Product Liability Act shall remain un-
affected.  
The customer shall release HÜNGSBERG, its employees, 
workers, assistants, representatives and vicarious agents 
upon first demand from any third party claims, which are 
lodged against HÜNGSBERG and/or the aforementioned 
persons by the customer resulting from a culpable breach 
of the contract. The customer shall reimburse HÜNGSBERG 
and the aforementioned persons all appropriate expenses 
needed for legal defense.  

10 RETENTION OF TITLE 
10.1 HÜNGSBERG reserves the title to all products until receipt 

of all payments deriving from the according contract and all 

other claims against the customer, which are based on the 
business relationship.  

10.2 The customer is obliged to handle with care all products 
subject to retention of title. He is furthermore obliged to in-
sure such products at his own expense against loss, fire- or 
water damages, theft and natural hazards in the amount of 
the purchase price. Possible maintenance- or inspection 
work shall be carried out by the customer at his own ex-
pense. 

10.3 The customer shall be entitled to retail products, subject to 
retention of title, in accordance with a normal business 
transaction, as long as he is not in default of payment. The 
customer assigns HÜNGSBERG in advance all claims cov-
ering the total sum  of the invoice of HÜNGSBERG (VAT in-
cluded), arising from the retail to his purchasers or a third 
party, regardless whether the products have been retailed 
after or without any further processing respectively any 
combination. HÜNGSBERG shall accept this assignation. 
The customer shall remain authorised to collect the due 
amount even after assignation to HÜNGSBERG. The enti-
tlement of HÜNGSBERG to collect the claim itself, remains 
hereof unaffected. HÜNGSBERG undertakes however, not 
to collect the due amount as long as the customer meets the 
payment obligations arising from the revenues collected, 
does not get into default of payment and in particular no 
application is filed for the opening of insolvency proceed-
ings regarding his assets or payments, are suspended. 
However if any of these circumstances arise, HUENSBERG 
shall be entitled to demand from the customer to name the 
assigned claims and their debtors, to furnish all information, 
required for collection, to hand over the relevant documents 
and to notify the debtors (third parties) about the assigna-
tion.  If a third party distains products, subject to retention 
of title, or if he affects in other ways the property of HÜNGS-
BERG, the customer has to inform HÜNGSBERG immedi-
ately. The customer is additionally obliged to inform the 
third party and the bailiff that the respective product is in 
the ownership of HÜNGSBERG. As long as the third party 
is not capable to reimburse HÜNGSBERG judicial and extra-
judicial costs for safeguard measures, the customer shall be 
liable to HÜNGSBERG for costs, not paied by the third party.  

10.4 The customer is obliged to inform HÜNGSBERG without de-
lay on any damages or on a change in ownership of products 
subject to retention of title as well as on a change of regis-
tered office.  

10.5 In case of withdrawal from contract HÜNGSBERG shall be 
entitled to demand return of the products subject to reten-
tion of title. 

11 CONFIDENTIALITY 

11.1 Commercial secrets, process flows, techniques, drawings, 
product information, offers as well as all related documents, 
prices, technologies, designs, customer lists, market oppor-
tunities and business of HÜNGSBERG, its customers, sup-
pliers or companies, are confidentially, regardless of the 
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medium on which or the format in which they are saved or 
represented (“Confidential Information”). The customer 
shall treat disclosed confidential information: 

11.1.1 In the strictest confidence and maintain their secrecy to-
wards third parties, unless a disclosure or transfer is al-
lowed or necessary in order to comply with the fulfilment 
of contract   

11.1.2 and he shall undertake all measures necessary to prevent 
any unauthorised access to confidential information.# 

11.2 The customer shall be entitled to disclose confidential infor-
mation to his employees and organs, as far as they need the 
confidential information in order to fulfill the contract.  Dis-
closure towards statutory auditors and consultants shall be 
effected only for the purpose of the annual audit respec-
tively consulting. Disclosure according to paragraphhall 
only take place as long as it is guaranteed that the persons 
in question will comply with the obligations according to 
paragraph 11. as well. 

11.3 The obligation to confidentiality shall not apply to infor-
mation, which 

11.3.1 becomes publicly known without infringement of para-
graph  

11.3.2 is already known to the customer and if the customer is 
not obliged to confidentiality with regard to this already 
known information.; 

11.3.3 the customer has received lawfully from a third party who 
is not obliged to confidentiality with regard to this infor-
mation, 

11.3.4 the customer has developed, irrespective of the confiden-
tial information provided; or  

11.3.5 has to be communicated or published on the basis of legal, 
official or judicial order or based on stock exchange regu-
lations. 

12 FURTHER REGULATIONS; JURISDICTION 
12.1 The customer shall not be entitled to assign or transfer the 

contract or rights under the contract, prior to written con-
sent of HÜNGSBERG. § 354a HGB (German Commercial 
Code) shall stay unaffected. HÜNGSBERG shall be entitled 
to remunerate the customer, regardless of an assignment 
with discharging effect.  

12.2 Any notifications or declarations of the customer to 
HÜNGSBERG shall take place in written form.  For terms 
and interpretation of contracts, their amendments or sup-
plements, as well as for individual agreements, written 
acknowledgement or written confirmation by HÜNGSBERG 
is decisive. 

12.3 The contract is subject to law of the Federal Republic of 
Germany. The application of German International Private 
Law as well as the application of the UN Sales Convention 
shall be excluded.  

12.4 Exclusive place of jurisdiction is the business location of 
HÜNGSBERG. HÜNGSBERG shall be entitled to sue the 
customer at his general place of jurisdiction. The English 
translation of the general business terms and conditions is 

a service provided by HÜNGSBERG GmbH. Only the Ger-
man version is legally binding. 

12.5 For all legal relations between the contracting parties only 
the German contract versions are binding. Non-German ver-
sions are provided by HÜNGSBERG only as a service. 

 


